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month of the year, Bank transfers three ad-
ditional residual interests to U in a trans-
action that does not meet the formula test of 
paragraph (c)(7) of this section. At the time 
of this transfer, U’s financial records indi-
cate it has retained the previously trans-
ferred residual interests. U’s financial cir-
cumstances, including the aggregate tax li-
abilities it has assumed with respect to 
REMIC residual interests, would cause a rea-
sonable person to conclude that U will be un-
able to meet its tax liabilities when due. The 
transfers in the last month of the year fail to 
satisfy the investigation requirement in 
paragraph (c)(4)(i) of this section and the 
asset test requirement of paragraph (c)(5)(iii) 
of this section because Bank has reason to 
know that U will not be able to pay the tax 
due on those interests. 

Example 3. Transfer to a foreign permanent 
establishment of an eligible corporation. R 
transfers a noneconomic residual interest in 
a REMIC to the foreign permanent establish-
ment of Corporation T. Solely because of 
paragraph (c)(8)(ii) of this section, the trans-
fer does not satisfy the formula test of para-
graph (c)(7) of this section. In addition, even 
if T is an eligible corporation, the transfer 
does not satisfy the asset test because the 
transfer fails the requirements of paragraph 
(c)(5)(ii) of this section. 

(10) Effective dates. Paragraphs (c)(4) 
through (c)(9) of this section are appli-
cable to transfers occurring on or after 
February 4, 2000, except for paragraphs 
(c)(4)(iii) and (c)(8)(iii) of this section, 
which are applicable for transfers oc-
curring on or after August 19, 2002. For 
the dates of applicability of paragraphs 
(a) through (c)(3) and (d) of this sec-
tion, see § 1.860A–1. 

(d) Transfers to foreign persons. Para-
graph (c) of this section does not apply 
to transfers of residual interests to 
which § 1.860G–3(a)(1), concerning trans-
fers to certain foreign persons, applies. 

[T.D. 8458, 57 FR 61302, Dec. 24, 1992; 58 FR 
8098, Feb. 11, 1993; T.D. 9004, 67 FR 47453, July 
19, 2002] 

§ 1.860E–2 Tax on transfers of residual 
interests to certain organizations. 

(a) Transfers to disqualified organiza-
tions—(1) Payment of tax. Any excise tax 
due under section 860E(e)(1) must be 
paid by the later of March 24, 1993, or 
April 15th of the year following the cal-
endar year in which the residual inter-
est is transferred to a disqualified orga-
nization. The Commissioner may pre-
scribe rules for the manner and method 
of collecting the tax. 

(2) Transitory ownership. For purposes 
of section 860E (e) and this section, a 
transfer of a residual interest to a dis-
qualified organization in connection 
with the formation of a REMIC is dis-
regarded if the disqualified organiza-
tion has a binding contract to sell the 
interest and the sale occurs within 7 
days of the startup day (as defined in 
section 860G(a)(9) and § 1.860G–2(k)). 

(3) Anticipated excess inclusions. The 
anticipated excess inclusions are the 
excess inclusions that are expected to 
accrue in each calendar quarter (or 
portion thereof) following the transfer 
of the residual interest. The antici-
pated excess inclusions must be deter-
mined as of the date the residual inter-
est is transferred and must be based 
on— 

(i) Events that have occurred up to 
the time of the transfer; 

(ii) The prepayment and reinvest-
ment assumptions adopted under sec-
tion 1272(a)(6), or that would have been 
adopted had the REMIC’s regular inter-
ests been issued with original issue dis-
count; and 

(iii) Any required or permitted clean 
up calls, or required qualified liquida-
tion provided for in the REMIC’s orga-
nizational documents. 

(4) Present value computation. The 
present value of the anticipated excess 
inclusions is determined by dis-
counting the anticipated excess inclu-
sions from the end of each remaining 
calendar quarter in which those excess 
inclusions are expected to accrue to 
the date the disqualified organization 
acquires the residual interest. The dis-
count rate to be used for this present 
value computation is the applicable 
Federal rate (as specified in section 
1274(d)(1)) that would apply to a debt 
instrument that was issued on the date 
the disqualified organization acquired 
the residual interest and whose term 
ended on the close of the last quarter 
in which excess inclusions were ex-
pected to accrue with respect to the re-
sidual interest. 

(5) Obligation of REMIC to furnish in-
formation. A REMIC is not obligated to 
determine if its residual interests have 
been transferred to a disqualified orga-
nization. However, upon request of a 
person designated in section 860E(e)(3), 
the REMIC must furnish information 
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sufficient to compute the present value 
of the anticipated excess inclusions. 
The information must be furnished to 
the requesting party and to the Inter-
nal Revenue Service within 60 days of 
the request. A reasonable fee charged 
to the requestor is not income derived 
from a prohibited transaction within 
the meaning of section 860F(a). 

(6) Agent. For purposes of section 
860E(e)(3), the term ‘‘agent’’ includes a 
broker (as defined in section 6045(c) and 
§ 1.6045–1(a)(1)), nominee, or other mid-
dleman. 

(7) Relief from liability—(i) Transferee 
furnishes information under penalties of 
perjury. For purposes of section 
860E(e)(4), a transferee is treated as 
having furnished an affidavit if the 
transferee furnishes— 

(A) A social security number, and 
states under penalties of perjury that 
the social security number is that of 
the transferee; or 

(B) A statement under penalties of 
perjury that it is not a disqualified or-
ganization. 

(ii) Amount required to be paid. The 
amount required to be paid under sec-
tion 860E(e)(7)(B) is equal to the prod-
uct of the highest rate specified in sec-
tion 11(b)(1) for the taxable year in 
which the transfer described in section 
860E(e)(1) occurs and the amount of ex-
cess inclusions that accrued and were 
allocable to the residual interest dur-
ing the period that the disqualified or-
ganization held the interest. 

(b) Tax on pass-thru entities—(1) Tax 
on excess inclusions. Any tax due under 
section 860E(e)(6) must be paid by the 
later of March 24, 1993, or by the fif-
teenth day of the fourth month fol-
lowing the close of the taxable year of 
the pass-thru entity in which the dis-
qualified person is a record holder. The 
Commissioner may prescribe rules for 
the manner and method of collecting 
the tax. 

(2) Record holder furnishes information 
under penalties of perjury. For purposes 
of section 860E(e)(6)(D), a record holder 
is treated as having furnished an affi-
davit if the record holder furnishes— 

(i) A social security number and 
states, under penalties of perjury, that 
the social security number is that of 
the record holder; or 

(ii) A statement under penalties of 
perjury that it is not a disqualified or-
ganization. 

(3) Deductibility of tax. Any tax im-
posed on a pass-thru entity pursuant to 
section 860E(e)(6)(A) is deductible 
against the gross amount of ordinary 
income of the pass-thru entity. For ex-
ample, in the case of a REIT, the tax is 
deductible in determining real estate 
investment trust taxable income under 
section 857(b)(2). 

(4) Allocation of tax. Dividends paid by 
a RIC or by a REIT are not preferential 
dividends within the meaning of sec-
tion 562(c) solely because the tax ex-
pense incurred by the RIC or REIT 
under section 860E(e)(6) is allocated 
solely to the shares held by disqualified 
organizations. 

[T.D. 8458, 57 FR 61304, Dec. 24, 1992] 

§ 1.860F–1 Qualified liquidations. 

A plan of liquidation need not be in 
any special form. If a REMIC specifies 
the first day in the 90-day liquidation 
period in a statement attached to its 
final return, then the REMIC will be 
considered to have adopted a plan of 
liquidation on the specified date. 

[T.D. 8458, 57 FR 61304, Dec. 24, 1992] 

§ 1.860F–2 Transfers to a REMIC. 

(a) Formation of a REMIC—(1) In gen-
eral. For Federal income tax purposes, 
a REMIC formation is characterized as 
the contribution of assets by a sponsor 
(as defined in paragraph (b)(1) of this 
section) to a REMIC in exchange for 
REMIC regular and residual interests. 
If, instead of exchanging its interest in 
mortgages and related assets for reg-
ular and residual interests, the sponsor 
arranges to have the REMIC issue some 
or all of the regular and residual inter-
ests for cash, after which the sponsor 
sells its interests in mortgages and re-
lated assets to the REMIC, the trans-
action is, nevertheless, viewed for Fed-
eral income tax purposes as the spon-
sor’s exchange of mortgages and re-
lated assets for regular and residual in-
terests, followed by a sale of some or 
all of those interests. The purpose of 
this rule is to ensure that the tax con-
sequences associated with the forma-
tion of a REMIC are not affected by the 
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