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sufficient to compute the present value
of the anticipated excess inclusions.
The information must be furnished to
the requesting party and to the Inter-
nal Revenue Service within 60 days of
the request. A reasonable fee charged
to the requestor is not income derived
from a prohibited transaction within
the meaning of section 860F(a).

(6) Agent. For purposes of section
860E(e)(3), the term ‘‘agent’ includes a
broker (as defined in section 6045(c) and
§1.6045-1(a)(1)), nominee, or other mid-
dleman.

() Relief from liability—(i) Transferee
furnishes information under penalties of
perjury. For purposes of section
860E(e)(4), a transferee is treated as
having furnished an affidavit if the
transferee furnishes—

(A) A social security number, and
states under penalties of perjury that
the social security number is that of
the transferee; or

(B) A statement under penalties of
perjury that it is not a disqualified or-
ganization.

(ii) Amount required to be paid. The
amount required to be paid under sec-
tion 860E(e)(7)(B) is equal to the prod-
uct of the highest rate specified in sec-
tion 11(b)(1) for the taxable year in
which the transfer described in section
860E(e)(1) occurs and the amount of ex-
cess inclusions that accrued and were
allocable to the residual interest dur-
ing the period that the disqualified or-
ganization held the interest.

(b) Tax on pass-thru entities—(1) Tax
on excess inclusions. Any tax due under
section 860E(e)(6) must be paid by the
later of March 24, 1993, or by the fif-
teenth day of the fourth month fol-
lowing the close of the taxable year of
the pass-thru entity in which the dis-
qualified person is a record holder. The
Commissioner may prescribe rules for
the manner and method of collecting
the tax.

(2) Record holder furnishes information
under penalties of perjury. For purposes
of section 860E(e)(6)(D), a record holder
is treated as having furnished an affi-
davit if the record holder furnishes—

(i) A social security number and
states, under penalties of perjury, that
the social security number is that of
the record holder; or
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(ii) A statement under penalties of
perjury that it is not a disqualified or-
ganization.

(3) Deductibility of tax. Any tax im-
posed on a pass-thru entity pursuant to
section 860E(e)(6)(A) is deductible
against the gross amount of ordinary
income of the pass-thru entity. For ex-
ample, in the case of a REIT, the tax is
deductible in determining real estate
investment trust taxable income under
section 857(b)(2).

(4) Allocation of tax. Dividends paid by
a RIC or by a REIT are not preferential
dividends within the meaning of sec-
tion 562(c) solely because the tax ex-
pense incurred by the RIC or REIT
under section 860E(e)(6) is allocated
solely to the shares held by disqualified
organizations.

[T.D. 8458, 57 FR 61304, Dec. 24, 1992]

§1.860F-1 Qualified liquidations.

A plan of liquidation need not be in
any special form. If a REMIC specifies
the first day in the 90-day liquidation
period in a statement attached to its
final return, then the REMIC will be
considered to have adopted a plan of
liquidation on the specified date.

[T.D. 8458, 57 FR 61304, Dec. 24, 1992]

§1.860F-2 Transfers to a REMIC.

(a) Formation of a REMIC—() In gen-
eral. For Federal income tax purposes,
a REMIC formation is characterized as
the contribution of assets by a sponsor
(as defined in paragraph (b)(1) of this
section) to a REMIC in exchange for
REMIC regular and residual interests.
If, instead of exchanging its interest in
mortgages and related assets for reg-
ular and residual interests, the sponsor
arranges to have the REMIC issue some
or all of the regular and residual inter-
ests for cash, after which the sponsor
sells its interests in mortgages and re-
lated assets to the REMIC, the trans-
action is, nevertheless, viewed for Fed-
eral income tax purposes as the spon-
sor’s exchange of mortgages and re-
lated assets for regular and residual in-
terests, followed by a sale of some or
all of those interests. The purpose of
this rule is to ensure that the tax con-
sequences associated with the forma-
tion of a REMIC are not affected by the
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actual sequence of steps taken by the
sponsor.

(2) Tiered arrangements—(i) Two or
more REMICs formed pursuant to a single
set of organizational documents. Two or
more REMICs can be created pursuant
to a single set of organizational docu-
ments even if for state law purposes or
for Federal securities law purposes
those documents create only one orga-
nization. The organizational docu-
ments must, however, clearly and ex-
pressly identify the assets of, and the
interests in, each REMIC, and each
REMIC must satisfy all of the require-
ments of section 860D and the related
regulations.

(ii) A REMIC and one or more invest-
ment trusts formed pursuant to a single
set of documents. A REMIC (or two or
more REMICs) and one or more invest-
ment trusts can be created pursuant to
a single set of organizational docu-
ments and the separate existence of the
REMIC(s) and the investment trust(s)
will be respected for Federal income
tax purposes even if for state law pur-
poses or for Federal securities law pur-
poses those documents create only one
organization. The organizational docu-
ments for the REMIC(s) and the invest-
ment trust(s) must, however, require
both the REMIC(s) and the investment
trust(s) to account for items of income
and ownership of assets for Federal tax
purposes in a manner that respects the
separate existence of the multiple enti-
ties. See §1.860G-2(i) concerning
issuance of regular interests coupled
with other contractual rights for an il-
lustration of the provisions of this
paragraph.

(b) Treatment of sponsor—(1) Sponsor
defined. A sponsor is a person who di-
rectly or indirectly exchanges qualified
mortgages and related assets for reg-
ular and residual interests in a REMIC.
A person indirectly exchanges interests
in qualified mortgages and related as-
sets for regular and residual interests
in a REMIC if the person transfers,
other than in a nonrecognition trans-
action, the mortgages and related as-
sets to another person who acquires a
transitory ownership interest in those
assets before exchanging them for in-
terests in the REMIC, after which the
transitory owner then transfers some
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or all of the interests in the REMIC to
the first person.

(2) Nonrecognition of gain or loss. The
sponsor does not recognize gain or loss
on the direct or indirect transfer of any
property to a REMIC in exchange for
regular or residual interests in the
REMIC. However, the sponsor, upon a
subsequent sale of the REMIC regular
or residual interests, may recognize
gain or loss with respect to those inter-
ests.

(3) Basis of contributed assets allocated
among interests—(i) In general. The ag-
gregate of the adjusted bases of the
regular and residual interests received
by the sponsor in the exchange de-
scribed in paragraph (a) of this section
is equal to the aggregate of the ad-
justed bases of the property transferred
by the sponsor in the exchange, in-
creased by the amount of organiza-
tional expenses (as described in para-
graph (b)(3)(ii) of this section). That
total is allocated among all the inter-
ests received in proportion to their fair
market values on the pricing date (as
defined in paragraph (b)(3)(iii) of this
section) if any, or, if none, the startup
day (as defined in section 860G (a)(9) and
§1.860G-2(k)).

(i1) Organizational expenses—(A) Orga-
nizational expense defined. An organiza-
tional expense is an expense that is in-
curred by the sponsor or by the REMIC
and that is directly related to the cre-
ation of the REMIC. Further, the orga-
nizational expense must be incurred
during a period beginning a reasonable
time before the startup day and ending
before the date prescribed by law for
filing the first REMIC tax return (de-
termined without regard to any exten-
sions of time to file). The following are
examples of organizational expenses:
legal fees for services related to the
formation of the REMIC, such as prepa-
ration of a pooling and servicing agree-
ment and trust indenture; accounting
fees related to the formation of the
REMIC; and other administrative costs
related to the formation of the REMIC.

(B) Syndication expenses. Syndication
expenses are not organizational ex-
penses. Syndication expenses are those
expenses incurred by the sponsor or
other person to market the interests in
a REMIC, and, thus, are applied to re-
duce the amount realized on the sale of
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the interests. Examples of syndication
expenses are brokerage fees, registra-
tion fees, fees of an underwriter or
placement agent, and printing costs of
the prospectus or placement memo-
randum and other selling or pro-
motional material.

(iii) Pricing date. The term ‘‘pricing
date” means the date on which the
terms of the regular and residual inter-
ests are fixed and the prices at which a
substantial portion of the regular in-
terests will be sold are fixed.

(4) Treatment of unrecognized gain or
loss—(i) Unrecognized gain on regular in-
terests. For purposes of section
860F(b)(1)(C)(i), the sponsor must in-
clude in gross income the excess of the
issue price of a regular interest over
the sponsor’s basis in the interest as if
the excess were market discount (as de-
fined in section 1278(a)(2)) on a bond
and the sponsor had made an election
under section 1278(b) to include this
market discount currently in gross in-
come. The sponsor is not, however, by
reason of this paragraph (b)(4)(),
deemed to have made an election under
section 1278(b) with respect to any
other bonds.

(ii) Unrecognized loss on regular inter-
ests. For purposes of section
860F(b)(1)(D)(i), the sponsor treats the
excess of the sponsor’s basis in a reg-
ular interest over the issue price of the
interest as if that excess were amortiz-
able bond premium (as defined in sec-
tion 171(b)) on a taxable bond and the
sponsor had made an election under
section 171(c). The sponsor is not, how-
ever, by reason of this paragraph
(b)(4)(i1), deemed to have made an elec-
tion under section 171(c) with respect
to any other bonds.

(iii) Unrecognized gain on residual in-
terests. For purposes of section
860F (b)(1)(C)(ii), the sponsor must in-
clude in gross income the excess of the
issue price of a residual interest over
the sponsor’s basis in the interest rat-
ably over the anticipated weighted av-
erage life of the REMIC (as defined in
§1.860E-1(a)(3)(iv)).

(iv) Unrecognized loss on residual inter-
ests. For purposes of section
860F(b)(1)(D)(ii), the sponsor deducts
the excess of the sponsor’s basis in a
residual interest over the issue price of
the interest ratably over the antici-
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pated weighted average life of the
REMIC.

(b) Additions to or reductions of the
sponsor’s basis. The sponsor’s basis in a
regular or residual interest is increased
by any amount included in the spon-
sor’s gross income under paragraph
(b)(4) of this section. The sponsor’s
basis in a regular or residual interest is
decreased by any amount allowed as a
deduction and by any amount applied
to reduce interest payments to the
sponsor under paragraph (b)(4)(ii) of
this section.

(6) Transferred basis property. For pur-
poses of paragraph (b)(4) of this sec-
tion, a transferee of a regular or resid-
ual interest is treated in the same
manner as the sponsor to the extent
that the basis of the transferee in the
interest is determined in whole or in
part by reference to the basis of the in-
terest in the hands of the sponsor.

(c) REMIC’s basis in contributed assets.
For purposes of section 860F(b)(2), the
aggregate of the REMIC’s bases in the
assets contributed by the sponsor to
the REMIC in a transaction described
in paragraph (a) of this section is equal
to the aggregate of the issue prices (de-
termined under section 860G(a)(10) and
§1.86G-1(d)) of all regular and residual
interests in the REMIC.

[T.D. 8458, 57 FR 61304, Dec. 24, 1992; 58 FR
8098, Feb. 11, 1993]

§1.860F-4 REMIC reporting require-
ments and other administrative
rules.

(a) In general. Except as provided in
paragraph (c) of this section, for pur-
poses of subtitle F of the Internal Rev-
enue Code, a REMIC is treated as a
partnership and any holder of a resid-
ual interest in the REMIC is treated as
a partner. A REMIC is not subject,
however, to the rules of subchapter C
of chapter 63 of the Internal Revenue
Code, relating to the treatment of part-
nership items, for a taxable year if
there is at no time during the taxable
year more than one holder of a residual
interest in the REMIC. The identity of
a holder of a residual interest in a
REMIC is not treated as a partnership
item with respect to the REMIC for
purposes of subchapter C of chapter 63.
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